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Rob Crain, Quentin Brogdon

Crain Brogdon Steadfastly
Supports EAJ Campaign

BY MICHELLE ALDEN

The Dallas Volunteer Attorney Program
(DVAP) is very fortunate again this year to receive
the generous support of Crain Brogdon, LLP, with
a $25,000 donation. This makes an impressive
total of $352,205 from Rob Crain and his previous
and current firms, along with a $50,000 pledge to
the DVAP Endowment, the Justice Forever Fund.

Crain Brogdon, LLP is a team of lawyers and
professionals focusing on serious personal injury
and wrongful death cases of all types. Though their
practice is concentrated in North Texas, the firm
handles cases throughout the country.

Why do the accomplished attorneys of Crain
Brogdon support equal access to justice?

“Our profession’s best, and most important,
collective initiative is preserving access to justice
for all—as we know a free and open society is only
as strong as the justice provided to our most vul-
nerable citizens. We are immensely grateful and
indebted to the staff and volunteers of DVAP for
holding open the courthouse doors to those unable
to open them on their own,” said Mr. Crain.

Last year, DVAP continued conducting virtual
legal clinics every Thursday and a virtual veteran’s
clinic the first Friday of each month, along with
periodic specialized wills and small business clinics.
Various in-person legal clinics, including those in
South Dallas, West Dallas, and at the VA Hospital,
continued, and the East Dallas clinic started up
again. The combination of virtual and in-person
clinics provides a variety of choices for applicants
and volunteers alike so that everyone can choose
the most convenient option for themselves.

DVAP clients frequently face consumer law
issues. In one recent case, Jenna purchased a 2014
Ford Focus. Within minutes of leaving the dealer-
ship lot, a warning light came on as the car was
overheating. This continued, and Jenna took the
car to be inspected by a third-party mechanic, who
reported several issues. She took the car back to

the dealership for repairs, which continued for sev-
eral months. The dealership claimed they fixed the
issues and rebuilt the transmission, but as soon as
she brought the vehicle home, the car began to
exhibit the same issues. Jenna sought help from
DVAP, and attorney Zachary Tobolowsky, an
associate at Greenberg Traurig, accepted the case
for pro bono representation. He sent a demand let-
ter and was able to negotiate a settlement with the
dealership. Jenna received a $3,200 refund, which
she used to help purchase a reliable vehicle so that
she could get to work on time.

Each case placed with a volunteer attorney
by DVAP can lead to life-changing results—one
more parent with access to their children, one
more veteran with access to benefits earned, one
more grandparent able to adopt a child whose par-
ents are absent, or one more person who is able to
finally secure employment due to an old criminal
charge being expunged.

“On our side of the ‘v’ in the personal injury
docket, we carry the banner for people who can'’t
carry it for themselves at the courthouse. DVAP
has a special place in our hearts because it likewise
helps people who can’t help themselves. DVAP fills
a special need, and it fills that need very well. We
know, to a certainty, the firm’s DVAP contribu-
tions are making a real difference in real peoples’
lives. There are too few programs like DVAP, and
all of us should support it,” said Quentin Brogdon.

DVAP is a joint pro bono program of the Dallas
Bar Association and Legal Aid of NorthWest
Texas. The program is the only one of its kind in
Texas and brings together the volunteer resources
of a major metropolitan bar association with the
legal aid expertise of the largest and oldest civil
legal aid program in North Texas. For more infor-
mation, or to donate, visit www.dallasvolunteer
attorneyprogram.org. HN

Michelle Alden is the Director of the Dallas Volunteer Attorney Program.
She can be reached at aldenm@lanwt.org.

Law Day Luncheon 2024

On May 9, the DBA hosted
its annual Law Day Luncheon,
at which Kenneth L. Wainstein,
Under Secretary for Intelligence
and Analysis at the Department
of Homeland Security, and for-
mer Homeland Security Advisor
to President George W. Bush, was
the keynote speaker.

Law Day is an annual com-
memoration to celebrate the rule
of law and cultivate a deeper

understanding of the legal sys-
tem. Law Day not only educates
students and citizens about our
government, but also the legal sys-
tem itself. One of its main goals
is to focus students’ attention on
important constitutional princi-
ples. This year’s Law Day theme
was “Voices of Democracy.” Dallas
ISD students were recognized for
their award-winning art, photog-
raphy, and essay entries. HN
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Calendar june Events

LGBTQ PRIDE MONTH

June is LGBTQ Pride Month. For additional resources, visit www.americanbar.org/groups/diversity/
sexual_orientation or www.Igbtbar.org. To find out more about the Dallas LGBT Bar Association, visit
https://dlgbtha.org/. For more on the DBA's Diversity Initiatives, log on to www.dallashar.org.

WEDNESDAY WORKSHOPS

JUNE 5

Noon

MONDAY, JUNE 3

Noon Tax Law Section
“Tax Strategies for Family Offices,” Joe Karczewski
and Nicholas Lagoni. (MCLE 1.00)* In person only

TUESDAY, JUNE 4

Noon Corporate Counsel Section
“Multi-Party Litigation is Not for the Faint of Heart:
Helpful Hints for Navigating Through This Thicket,”
Janice Davis, Robert Manley, Rob Wilson, and
moderator Ladd Hirsch. (MCLE 1.00)*

Tort & Insurance Practice Section

“The Appraisal Proces: A Discussion of All the Hot
Topics,” Steve Badger and Todd Tippett. (MCLE
1.00)* In person only

New Member Welcome Lunch. RSVP sbush@
dallasbar.org

DWLA Board of Directors
5:00 p.m. DBA Member Social Hour

Join fellow DBA members for a social hour with
drinks and hors d’oeuvres.

6:00 p.m.  DAYL Board of Directors

WEDNESDAY, JUNE 5

Noon Solo & Small Firm Section
“Transactional Lessons Learned at the
Courthouse,” J. Edwin Martin. (MCLE 1.00)*

Wednesday Workshop
“The ABA Pledge and Mental Health Trends in Law
Firm,” Peter Rutigliano. (Ethics 1.00)* Virtual only

Allied Bars Equality Committee. Virtual only
4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact
mmejia@dallasbar.org.

THURSDAY, JUNE 6

Noon Law Student Professionalism Program
“A Program for Law Students & Recent Law
Graduates,” Leda Juengerman; Cheryl Camin
Murray; Justice Amanda Reichek.” (MCLE 3.00)
*Sponsored by Morris Harrell Professionalism
Committee. More information at dallasbar.org. In
person only

Construction Law Section

“Survey of Changes to SBA Small &
Disadvantaged Business Programs, Davis Bacon
Act and Other Wage Acts and Update on Recent
Changes to BABAA,” Tim Matheny. (MCLE 1.00)* In
person only

“The ABA Pledge and Mental Health Trends in Law Firm,” Peter Rutigliano. (Ethics 1.00)* Virtual only

Judiciary Committee. In person only

FRIDAY, JUNE 7

Noon DVAP Summer Associates Pro Bono Luncheon
Bill Mateja, Hon. Irma Carrillo Ramirez, David
Taubenfeld, and Eugene Temchenko. (MCLE 1.00)*
To register, email martinm@lanwt.org. In person
only

Yoga at the ADM

Yoga designed to relax you from the week’s stress
and take you into the weekend. All levels welcome.
Mats provided or you may bring your own. Wear
comfortable clothing.

MONDAY, JUNE 10

Noon Real Property Law Section
Topic Not Yet Available

2:00 p.m.

Attorney Wellness Committee. In person only

TUESDAY, JUNE 11

Noon Business Litigation Section
“Thirty Years After Fisk: The Enforceability of
Contractual Indemnity Agreements Under Texas
Law,” Aliyya Haque, Hon. Tonya Parker, Richard
Salgado, and Micah Skidmore, moderator. (MCLE
1.00)* In person only

Immigration Law Section
“E-2 Visas: What Are They? A Primer & Strategies,”
Isaul Verdin. (MCLE 1.00)* In person only

Legal Ethics Committee. Virtual only
5:00 p.m. DBA Member Spring into Summer Happy Hour
Join fellow DBA members for a social hour
with drinks and hors d’oeuvres. Sponsored by
SheppardMullin

6:00 p.m. Dallas LGBT Bar Board of Directors

JLTLA Board of Directors

WEDNESDAY, JUNE 12

Noon Bankruptcy & Commercial Law Section
“Exploring the Value of Unsecured Creditors
Committees in Chapter 11 Cases: Perspectives of
Various Restructuring Professionals,” Eli Columbus,
Vivek Ram, and Crissie Stephenson. (VCLE 1.00)*
In person only

Energy Law Section
Topic Not Yet Available

Family Law Section
“Mental Health Professional Testimony,” Marianne
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Programs in green are Virtual Only programs. All in person programs are at the
Arts District Mansion unless otherwise noted. Visit www.dallashar.org for updates.

Howland, Chris Meuse, and George Shake. (MCLE
1.00)* In person only

Health Law Section

“Ethics Rules for Lawyers Who Want to Avoid
Going to Jail, When Civil and Criminal Laws
Overlap,” Martin Merrit. (Ethics 1.00)* In
person only

Law in the Schools & Community Committee
Pro Bono Activities Committee. Virtual only
Public Forum Committee. Virtual only

4:00 p.m. LegallLine E-Clinic. Volunteers needed. Contact

mmejia@dallasbar.org.
7:30 p.m. Bar None: Beetlejurist at Greer Garson Theatre,
SMU Campus. www.dallasbarnoneshow.com

THURSDAY, JUNE 13

Noon Alternative Dispute Resolution Section
“The Mediation Joint Session: Essential or
Irrelevant?” Hon. Jeff Kaplan, Chris Nolland,
and moderator Brian Robinso. (Ethics 1.00)*
In person only

CLE Committee. Virtual only
Publications Committee. Virtual only
4:00 p.m. DBA Board of Directors

Dallas LGBT Bar Association Let’s Get Proud
Scholarship Fundraiser. At XOX0 Dining Room.

6:30 p.m.

7:30 p.m. Bar None: Beetlejurist at Greer Garson Theatre,

SMU Campus. www.dallasbarnoneshow.com

FRIDAY, JUNE 14

Noon Minority Clerkship Luncheon
“Tried and True Methods: Preparing for a
Stellar Legal Career,” Claudia Cano, Kathleen
Cruz, Damien Diggs, Norma Garcia, and
moderator Prof. Angela Downes. (Ethics
1.50)* Sponsored by the Minority Participation
Committee. In person only

Moms in Law Lunch. At Rise No. 1 (5360 W.
Lovers Ln, Ste. 200, Dallas) RSVP to Kelly.
bryan01@gmail.com.

Yoga at the ADM

Yoga designed to relax you from the week’s
stress and take you into the weekend. All
levels welcome. Mats provided or you may
bring your own. Wear comfortable clothing.

2:00 p.m.

8:00 p.m. Bar None: Beetlejurist at Greer Garson Theatre,

SMU Campus. www.dallasharnoneshow.com

SATURDAY, JUNE 15

8:00 p.m. Bar None: Beetlejurist at Greer Garson Theatre,
SMU Campus. www.dallasbarnoneshow.com

MONDAY, JUNE 17

Noon Government Law Section
Topic Not Yet Available

Labor & Employment Law Section
“Human Trafficking in the Workplace,” Paola
Chavez Reyez. (MCLE 1.00)*

TUESDAY, JUNE 18

Noon Juneteenth Program
“Freedom Comes to Texas: Historical and
Legal Perspectives on Juneteenth,” Hon.
Renee Toliver, Josiah Daniel, and Paul Stafford,
moderator. (MCLE 1.00)* Co-sponsored by
JLTLA, Legal History, Minority Participation,
and Public Forum Committees.

Employee Benefits & Executive
Compensation Law Section

“A Secret Behind High Drug Costs,” Mary
Powell. (MCLE 1.00)* Virtual only

Franchise & Distribution Law Section

“Hot Topics in Franchise Law: Year-in-Review
and Implications for Corporate Counsel,” Sam
Mallick and Wilson Miller. (MCLE 1.00)* Virtual
only
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International Law Section
“Canada’s Anti-Spam Laws,” Maanit Zemel.
(MCLE 1.00)* Virtual only

Community Involvement Committee. Virtual
only

WEDNESDAY, JUNE 19

4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact
mmejia@dallasbar.org.

THURSDAY, JUNE 20

Noon Appellate Law Section
“How to Avoid Being the Next Defendant/
Appellant: Tips to Avoid Malpractice Complaints
and Grievances,” Randy Johnston. (Ethics
1.00)* In person only

Living Legends Program
Hon. Renee Toliver, interviewed by Amber
Hamilton Gregg. (Ethics 1.00)* Virtual only

FRIDAY, JUNE 21

2:00 p.m. Yoga at the ADM
Yoga designed to relax you from the week’s
stress and take you into the weekend. All
levels welcome. Mats provided or you may
bring your own. Wear comfortable clothing.

MONDAY, JUNE 24

Noon Allied Bars Equality Committee
“DEI Book Club: ‘Minor Feelings’ by Cathy Park
Hong. (DEI Ethics 1.00)* *Qualifies as 2024
DBA DEI challenge CLE. Co-sponsored by
DAABA. Virtual only

Science & Technology Law Section
“Technology Vendor Contracting and
Negotiation in 2024: Tales from the Trenches,”
Craig Carpenter, DJ Merino, and Jennifer
Schultz. (MCLE 1.00)* In person only

Securities Section
Topic Not Yet Available

TUESDAY, JUNE 25

No DBA events scheduled

WEDNESDAY, JUNE 26

Noon Entertainment, Art & Sports Law Section
“Fair Use After Warhol v. Goldsmith,” Thomas
Maddrey. (MCLE 1.00)*. Virtual only

4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact
mmejia@dallasbar.org.

THURSDAY, JUNE 27

Noon Criminal Law Section
“The Grievance Process and How to Avoid It,”
Robert Hinton. (Ethics 1.00)

Environmental Law Section
Topic Not Yet Available

Intellectual Property Law Section
Topic Not Yet Available

Minority Participation Committee. Virtual only

FRIDAY, JUNE 28

2:00 p.m. Yoga at the ADM
Yoga designed to relax you from the
week’s stress and take you into the
weekend. All levels welcome. Mats
provided or you may bring your own. Wear
comfortable clothing.

DBA Parking Rate Now S5

Effective June 1, 2024, DBA member parking af
the Arts District Mansion will be $5.00.

This is the first parking increase since 2011.
Thank you for your support of the Dallas Bar Association.

If special arrangements are required for a person with disabilities to attend a particular seminar, please contact Alicia Hernandez at (214) 220-7401

as soon as possible and no later than two business days before the seminar.
All Continuing Legal Education Programs Co-Sponsored by the DALLAS BAR FOUNDATION.
*For confirmation of State Bar of Texas MCLE approval, please call the DBA office at (214) 220-7447.
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The Know-how to Make it Happen
These attorneys, and every lawyer at ONDA Family Law,
have what it takes to get you through your divorce.

A Family Law Firm
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President's Column

BY BILL MATEJA

Last week | won one...and I lost one. The win was an
appeal from a West Texas franchise dispute that we tried
for three weeks and recovered fees over $6 million. The
loss was in not convincing the U.S. Attorney’s Office in
Hawaii to not charge my client with criminal health care
fraud.

I’ve already forgotten about my win because that feel-
ing was fleeting, but I can’t get the bad taste out of my
mouth about the loss. Why is it? Let’s face it. Losses are
tough to cope with. The problem is that 'm in the wrong
business. Scratch that, we’re all in the wrong business.
This lawyering gig is fraught with losing—it’s an inevita-
bility. Whether it’s losing a case, failing to secure a desired
outcome for a client, or facing setbacks in a case or deal,
we lawyers get hit over the head with loss.

Coming just off the heels of May being mental health
awareness month, [ thought I'd reflect on loss perhaps in
a way that will help all of us keep from losing our mental
sanity and navigate through it.

The Timex Moment

Older lawyers will remember that Timex catch phrase.
But it’s also the punch line from a true story coming out of
Tarrant County that my sister-in-law, Janna Clarke, told
me back in the late ‘80s and I have now confirmed wasn’t
just a myth. Janna told me that one of her partners had a
make or break trial in Brenham, Texas. Unfortunately, the
trial broke that partner. When he made it back to his Fort
Worth office, there was a shiny new Timex watch on his
desk, case and all. There was a note too—“Takes A Licking
and Keeps on Ticking,” signed Brooks Harrington.

The note somewhat foreshadowed Brooks, a well-known
trial lawyer at the time, becoming a Methodist minister
and founder of the Methodist Justice Ministry, a pro bono
legal ministry providing legal protections to indigent vic-
tims of child abuse and family violence. The recipient of
that note, was a Fort Worth trial lawyer by the name of
Dusty Fillmore who many Dallas trial lawyers will remem-
ber. Brooks told me while I was writing this piece that his
gift was just the tonic to help lift Dusty’s spirits and kick-
start the humility that Dusty was known for. Because his
gift was so well-received, Brooks told me that, thereafter,
he left a Timex watch for any lawyer who he practiced
with who suffered loss and defeat—achieving its intended
goal each time. From that anecdote alone, we can learn a
couple of things.

We Have to Pick One Another Up

Like pro bono services, where if we as lawyers don’t do
something about it, then who is going to, the same is true
with picking up our colleagues when they’re licking their
legal wounds. Help one another through legal tough times.
Don’t take it for granted that they’ll be able to dust them-
selves off and get back on their feet.

See through the facade of the stiff upper lip that many
lawyers are known for. Let them know you’re there for
them, sorry about their loss, and that you want to know if
they're okay. Asking a lawyer if they're okay is one of the
most important things a fellow lawyer can do. A managing
partner in an office I was once in who I regarded highly
used to walk the hallways regularly and stop in every law-
yer’s office just so he could find out what was going on
in that lawyer’s life and to see, or ask, if they were okay.
Bottom line—pick one another up and figure out how to
recreate the Timex moment.

A Sense of Humor Helps

The Timex watch incident jumpstarted something we
all have in us and can draw on if we set out to, namely,
humility and a sense of humor (though my wife would tell
you I need to up my game). We have to learn to laugh at
ourselves because there is no better cure for the sting of
defeat than a healthy dose of humility and self-deprecating
humor.

While we might have faltered in the boardroom or the
courtroom, let’s not forget there’s not one amongst us who
hasn’t had their fair share of losses, some perhaps a tad
embarrassing. You might even revel in the fact that you
were in the position to also potentially be a winner. It’s

Takes A Licking
Keeps On Ticking
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not that different than the terrific Teddy Roosevelt quote
we've all heard about the “man in the arena” in which
Roosevelt says “The credit belongs to the man who is actu-
ally in the arena, whose face is marred by dust and sweat
and blood...who at the worst, if he fails, at least fails while
daring greatly, so that his place shall never be with those
cold and timid souls who neither know victory nor defeat.”

Don’t Fear Losing

Taking the Roosevelt wisdom one step further, it was
Clarence Darrow that once said: “I have never been afraid
of losing, for I have always believed that the true mea-
sure of a lawyer is not in the cases won, but in the battles
fought.”

While Darrow might not have been that swell of a guy
(as reported at a recent DBA Legal History Section presen-
tation courtesy of that Committee’s incomparable leader,
Josiah Daniel), what Darrow shares is a real nugget. You
see, I've seen my fair share of lawyers who are afraid of los-
ing. Because of that, they don’t push the boundaries that
they need to in order to give the client its due. Fear is a
powerful thing that drives us to succeed. But fear of los-
ing can also cause us to settle a case that needs to be tried,
not prosecute a case for which justice should be served and
not continue to negotiate deal points for fear of losing the

deal.

Take Time to Reflect on Your Losses

Gloria Allred reportedly said that: “In the courtroom,
every loss is a lesson. It teaches us to reevaluate our strat-
egies, reassess our strengths, and refine our skills.” David
Boies said much the same thing: “The mark of a great law-
yer is not the number of cases won but the lessons learned
from those lost. Each defeat is an opportunity for growth,
an invitation to become better, wiser, and more resilient.”

While we’ve heard similar quotes time and time again,
each of us needs to spend the time to truly take stock of our
shortcomings, how we can do better, reassess our strengths,
and refine our skills. For what good is a loss if we don’t.
The problem is that the speed of life gets in the way of
reflection unless you make time for it. That coupled with
the fact that we’d rather be sitting on the couch watching
a movie or doing something fun, makes thoughtful reflec-
tion tough. Because I don’t have a helpful tip to solve this
problem can I simply say—just do it!

Loss Instructs Empathy

Losing is also perversely good for us to the extent it
teaches empathy and compassion towards others who have
failed and, importantly, toward our clients who may be
wrestling with disappointment and frustration. As law-
yers, we are responsible for guiding our clients through the
confusing legal system. By sharing in their disappointment
and offering them support during moments of defeat, we
strengthen the attorney-client relationship and demon-
strate our unwavering commitment to their cause.

Point The Finger At You

How does the saying go—“Success has many fathers,
but failure is an orphan.” While we frequently see lawyers
who want to take credit where it’s not due, we equally see
people point the finger at others and distance themselves
from failed endeavors. It was Louis Nizer that said: “When
a man points a finger at someone else, he should remem-
ber that four of his fingers are pointing at himself.” So, be
gracious in loss, accept responsibility that you should, and
don’t be a sore loser either.

In closing, be self-aware that you as a lawyer are likely
encountering repeated losses, that these losses can sneak-
ily take a toll on you unless you proactively employ strate-
gies to deal with them, and it’s incumbent on each of us
to help other lawyers through their failures. With that in
mind, I sure hope you win more than you lose, and even if
you don’t, you are all still winners in my book.
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It’s like watching a Chess Master play. Michael
can see things on his cases - that no one else
can. He makes things move - that don’t move.
Then he wins. And of course | refer cases to
him, but | prefer working with him...
and winning.
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Criminal Law/Government Law

Criminal Defense Attorneys and Employment Law

BY BRITTANEY N. DAVIS

Criminal convictions can have a cata-
strophic impact on an individual’s life long
after a completed sentence. Local, state, and
federal laws create additional punishments,
called collateral consequences, that make it
virtually impossible for people with crimi-
nal records to seamlessly reenter the work-
force and rebuild their lives. While these
consequences restrict multiple areas of civic
life, including the right to vote, serve on a
jury, remain in the United States, and access
public safety-net programs, most collateral
consequences are employment-related and
can last much longer than the underlying
sentence, sometimes forever. This article
identifies some of the employment-related
collateral consequences of a conviction and
offers practical solutions to overcome the
economic hurdles they create.

Employment-related collateral conse-
quences can take many forms, but most fall
into two categories: (1) restrictions on one’s
ability to work, and (2) limitations on one’s

ability to enjoy the benefits or privileges of
employment. Restrictions on one’s ability
to work can be direct or indirect. The direct
restrictions tend to be blanket bans prohib-
iting an individual from working in a given
industry or for a particular employer. They
most often appear in the public sector but
have also permeated the private sector, par-
ticularly in jobs involving interaction with
vulnerable populations. For example, Texas
law bans individuals convicted of crimes
against persons, animals, and some nonvio-
lent offenses from working in certain health-
care facilities.

Other employment restrictions are not so
direct. Instead of outright banning individu-
als with criminal histories from employment,
indirect restrictions can preclude those indi-
viduals from obtaining occupational licenses
needed to lawfully practice in regulated
fields, like cosmetology, barbering, and ath-
letic training.

Perhaps a lesser-known, employment-
related collateral consequence of a criminal
conviction is the forfeiture of employment
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benefits. Most commonly, the employee
benefit subject to forfeiture is one’s pension.
In Texas, for example, educators forfeit their
pensions if convicted of certain felonies of
which a student or other vulnerable indi-
vidual is a victim. Similar forfeiture conse-
quences exist for military personnel and fed-
eral government employees. Under the Hiss
Act, for example, a federal employee may
not be paid retirement benefits if convicted
of a federal offense involving dishonesty or
undermining national security, like seditious
conspiracy, insurrection, or treason.

Because these consequences can be
enduring, developing a strategy to mitigate
their punitive effects is important before a
client is convicted of a triggering offense.
Any such strategy must start with identifying
the collateral consequences at stake. This is
no easy feat, in part, because collateral con-
sequences are numerous and often not orga-
nized in a single code. Most often, practitio-
ners must wade through hundreds of statutes,
regulations, administrative rules, and ordi-
nances to understand the potential collat-
eral consequences. Fortunately, the National
Inventory of the Collateral Consequences of
Conviction, an online database that identi-
fies and categorizes such consequences, has
made identification much more manage-
able. It is a great starting point for identifying
which consequences are at stake.

Once the collateral consequences at
stake are identified, any mitigation strategy
must consider whether it is possible to bar-
gain to avoid them. Of course, this will vary
from case to case, but it could mean negotiat-
ing for placement in a pretrial diversion pro-
gram instead of seeking a deferred adjudica-
tion. With many pretrial diversion programs,
the state promises to not prosecute the
accused in exchange for the accused’s prom-

ise to comply with the terms of a diversion
agreement. The advantage for an accused
in accepting a pretrial diversion programs
is that the accused does not (even tempo-
rarily) plead guilty to an offense and is not
otherwise convicted—both of which tend to
be triggering events for most employment-
related collateral consequences.

If avoidance is not possible, a reasonable
mitigation strategy would consider whether
negotiating around the collateral conse-
quences is possible. This approach may look
like partnering with prosecutors to craft a
plea that holds the accused accountable for
another offense that does not trigger a col-
lateral consequence. Many offenses are con-
sequence-neutral if they do not involve vio-
lence, dishonesty, or conduct related to an
individual’s job.

When all else fails, the accused should
put factual evidence into the record that may
reduce the likelihood of lifelong limitations.
For instance, a felony conviction may not
result in a truck driver losing his commer-
cial driver’s license forever, but it will if the
felony involves the use of a motor vehicle.
Having the client stipulate during the plea
colloquy or other proceedings that no motor
vehicle was involved, if true, in the com-
mission of the offense may shield his license
from revocation.

In sum, criminal convictions carry many
employment-related consequences in addi-
tion to the sentence imposed. There are,
however, practical solutions practitioners
can use to mitigate the harshest effects of
these consequences and give individuals
with a criminal history a fair chance at find-
ing employment after conviction. HN

Brittaney N. Davis is the Managing Attorney at Davis Employment Law,
PLLC. She can he reached af brittaney@davisemploymentlaw.com.
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The Department of Labor’s New Independent Contractor Rule

BY CALEB JOHNSTON

On January 10, 2024, the U.S.
Department of Labor (DOL) published its
new rule concerning the classification of
workers as either employees or independent
contractors under the Fair Labor Standards
Act (FLSA). The new rule rescinds the
2021 independent-contractor rule, which
the DOL believes is not consistent with
longstanding judicial precedent, and restores
a six-factor analysis under the “economic
realities test.” While the new rule went into
effect on March 11, 2024, it is already facing
legal challenges that may impact its enforce-
ability in the future.

Background

The FLSA establishes certain protec-
tions for all covered, non-exempt employ-
ees. Such protections generally encompass
an employee’s right to receive minimum
wage and overtime pay for all hours worked
over forty hours per week. Individuals who
perform services for a company as an inde-
pendent contractor are not afforded the
FLSA’s minimum wage and overtime pro-
tections because they are not “employees.”

The FLSA vaguely defines an

“employee” as “any individual employed
by an employer,” and the term “employ” to
mean “to suffer or permit to work.”

With little guidance from the statute,
the DOL and federal courts developed the
“economic realities test” to determine if an
employment or independent-contractor
relationship exists under the FLSA. The
focus of the test is whether the worker is
economically dependent upon the alleged
employer or is instead in business for him-
self. The economic realities test is always
used to assess independent-contractor status
under the FLSA. However, the appropriate
factors to consider in applying the economic
realities test have changed over the years.

The 2021 Rule

In January 2021, the DOL for the first
time adopted a formal independent con-
tractor rule that identified five economic
reality factors (the “2021 Rule”). The 2021
Rule was originally scheduled to take effect
on March 8, 2021, but after further review
of the 2021 Rule, the DOL decided to
delay and ultimately to withdraw the rule
altogether.

The DOL explained that the 2021 Rule
did not fully comport with the text and pur-
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False Claims Act Subpoenas and lawsuits, civil investigative demands, arbitration, criminal
and other administrative actions. He has a proven track record applying this knowledge to

win victories for business litigators.

pose of the FLSA as interpreted by courts.
One problem is that the rule over-empha-
sized two core factors as being more proba-
tive than others for classifying employees or
independent-contractors. The 2021 Rule
suggested that if both core factors sup-
ported the same classification, there was a
substantial likelihood that the classification
was appropriate. However, according to the
DOL, such predetermined and mechanical
weighting of factors is not consistent with
how courts have, for decades, applied the
economic realities test.

The New Rule

The DOLs new independent contractor
rule, which took effect March 11, 2024 (the
“New Rule”), rescinds the 2021 Rule and
replaces it with an analysis that the DOL
believes is more consistent with existing
judicial precedent. The New Rule no longer
designates core factors and instead requires
a totality-of-the-circumstances approach
to the economic realities test, under which
six factors are applied equally with no fac-
tor or set of factors having a predetermined
weight. The six factors to consider under the
New Rule are:

1. The worker’s opportunities for profit or
loss depending on managerial skill;

2. The relative investments by the worker
and the potential employer;

3. The permanence of

relationship;

The nature and degree of control;

The extent to which the work performed

is integral to the potential employer’s

business; and,

6. The workers skill and initiative.
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The New Rule instructs that these fac-
tors should not be considered in isolation
and no single factor should be dispositive
of the worker’s ultimate classification. The
New Rule also permits consideration of
additional factors if such factors in some way
indicate whether the worker is in business
for himself or herself (i.e., an independent
contractor), as opposed to being economi-
cally dependent on the employer for work
(i.e., an employee).

Practical Considerations

The New Rule is intended to ensure
that workers are properly classified under
the FLSA and that employees receive the
FLSAs wage and hour protections. But
whether the New Rule will have its intended
impact is unclear. The increased number of
factors and lack of any controlling core fac-
tors may cause variability in determining
the proper classification, which may lead to
increased litigation. In fact, the New Rule is
already facing legal challenges, as four free-
lance workers filed suit just six days after the
New Rule was published claiming the New
Rule is unconstitutionally vague. The case
of Warren v. U.S. Department of Labor in the
Northern District of Georgia is but one legal
challenge the New Rule must overcome to
remain in force.

Despite the ongoing and potential legal
challenges, employers should carefully
review their own classification policies and
practices in light of the New Rule, as it is
currently the DOLs controlling standard for
its enforcement activities under the FLSA.

HN
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Defending U.S. Service Members — Unique Considerations

BY PATRICK J. MCLAIN
AND BRADLEY J. SAUER

If your client is serving in the U.S. mili-
tary or is a veteran, then your work for them
may have an impact on their military service.
This article discusses how your legal repre-
sentation may affect their military career.

Separate Sovereigns, Double
Jeopardy, and Ceding

Jurisdiction

Members of the Army, Navy, Marine
Corps, Air Force, Coast Guard, and Space
Force are governed by Title 10 of the United
States Code (Title 14 for the Coast Guard,
Title 32 for the National Guard and Air
National Guard). Jurisdiction of these codes
is personal, not geographic; jurisdiction
applies worldwide (and probably in space).
Chapter 47 of the Uniform Code of Military
Justice (UCM]J) codifies many military-spe-
cific offenses with no civilian analog and
also criminalizes much of the same con-
duct as the Texas Penal Code. For instance,
if a soldier stationed at Fort Leavenworth,
Kansas is arrested for DWI while in Dallas,
the soldier may face criminal charges under
both Chapter 49 of the Texas Penal Code
and Article 113 of the UCM]. Double jeop-
ardy does not protect the soldier from pros-
ecution by these separate federal and state
sovereigns.

In most cases, civilian officials and mili-
tary authorities refrain from dual prosecu-
tion, either through negotiation between
prosecutors or by unilateral decisions to
refrain from taking legal action. This can
cause uncertainty and anxiety in the days
and weeks following an arrest by civilian

authorities, because the soldier does not
know whether they will be prosecuted by
the State of Texas, the military, or both, and
must prepare for the inevitable collateral
military consequences.

Collateral Consequences of
Criminal Cases

Regardless of which sovereign exer-
cises criminal jurisdiction, the impact of an
arrest, prosecution, or conviction will extend
beyond immediate criminal consequences for
military clients. Here are just a few of the most
common types of consequences that could
result from a garden variety DWI charge
(regardless of whether there is a conviction):
e Security clearance revocation. Many

service members need a security clear-
ance to perform their duties. Even with-
out a conviction, criminal charges will
result in proceedings to revoke a service
member’s clearance and lead to addi-
tional consequences.

e Loss of rank. Any member selected for
promotion but not yet promoted can
lose their promotion. Enlisted members
can also be demoted in rank.

e Retirement at reduced rank. Officers
can be retired at a lower rank, resulting
in lower pension payments their entire
lives.

¢ Involuntary separation. Like being fired
for-cause by a civilian employer, this
has a more lasting impact. Involuntary
separation could be the direct result of
conviction or for related reasons, such
as loss of a security clearance or rank.
Involuntary separation often comes with
loss of substantial post-service benefits.

Collateral Consequences of
Civil Cases

Civil matters pose potential military
consequences for service members. A few
examples:

e Setting up a business. Military per-
sonnel are subject to regulations
regarding outside employment, intel-
lectual property, etc. Likewise, bank-
ruptcy may affect eligibility for a secu-
rity clearance.

¢ Divorce and custody issues. A fam-
ily law cause of action will require the
military member to report the status of
their marriage, number of dependents
(family members), and any court-
ordered payments due to these persons.

e Personal injury. Though some privacy
rules apply, a military member’s medi-
cal history is information to which the
military must be privy. This may also

trigger military benefits if an injury or
illness was incurred while the member
was serving, and the illness or injury
was not due to what is deemed the
military member’s misconduct.

Conclusion

A military-affiliated client facing civil-
ian criminal charges must be advised of the
potential consequences to their military
career. Decisions such as how to plead and
whether to testify can have farreaching
implications extending many years (even
generations) beyond the decisions them-
selves. Texas attorneys should be prepared
to advise or refer military-affiliated clients
regarding these collateral consequences. HN

Patrick J. McLain and Bradley J. Sauer are former active-duty
judge advocates who now serve with The Law Office of Patrick J.
McLain, PLLC. They can be reached at patrick@patrickjmelain.com
and brad@patrickjmelain.com.
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Navigating Attorney-Client Privilege in Government Investigations

BY CHRIS LEWIS, ARIANNA GOODMAN,
AND KATHERINE DEVLIN

Clients and their counsel must be
able to engage in honest discussions
that enable the rendering of sound
and informed legal advice. The attor-
ney-client privilege fosters this type of
relationship, protecting conversations
between a client and counsel from
disclosure by creating a zone of pri-
vacy surrounding communications to
seek, obtain, or provide legal advice.
Although the privilege is deeply rooted
in American common law and policy,
its application in federal courts is gov-
erned by Federal Rule of Evidence 501.

While the concept of the attor-
ney-client privilege may seem simple
enough, it is not always so clear-cut.
This is especially true in white-collar
and government investigations when
attorney representation spans from
individuals to corporations, ranging
from internal investigations to defend-
ing federal crimes at trial. Some issues
relating to the attorney-client privi-
lege that often arise in the context
of white-collar defense and govern-
ment investigations include: (1) the
crime-fraud exception; (2) the scope of
attorney-client privilege in the repre-
sentation of corporate clients; and (3)
dual-purpose communications. Each of
these issues is discussed further below.

Crime-Fraud Exception

The attorney-client privilege pro-
tects only lawful communications; it
cannot be used as a shield to perpetrate

222

illegal or fraudulent conduct. Under
the crime-fraud exception to the privi-
lege, the government may gain access
to attorney-client communications
over an accused client’s objection if
the communications were in further-
ance of the commission of a crime or
fraud. Invocation of the exception
requires only prima facie evidence of a
crime or fraud. However, the evidence
needed to establish a prima facie basis is
often the very documents being with-
held. In this instance, the government
can urge an in-camera review by show-
ing a factual basis adequate to support
a good faith belief by a reasonable per-
son that an in-camera review may reveal
evidence to establish the exception
applies. Ultimately, if a court decides
attorney-client communications were
in furtherance of the commission of a
crime or fraud, the crime-fraud excep-
tion applies. Then, those communica-
tions are no longer shielded, and the
information must be disclosed. It is a
bad day for any client (or lawyer) when
the crime-fraud exception applies.

Scope of Attorney-Client
Relationship

Lawyers who work in the white-
collar space often represent corpo-
rate entities. Confidential commu-
nications between a corporate client
and counsel are privileged. However,
such a relationship does not fit so
easily within the normal confines of
the attorney-client privilege. This is
because a corporate client is an entity
rather than an individual but can only

222
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act through its officers, directors, or
employees. A lawyer’s communica-
tions with these individuals are priv-
ileged if: (1) they concern matters
within the scope of the employee’s
corporate duties, and (2) the employee
is aware that he or she is having dis-
cussions with counsel so the corpora-
tion can obtain legal advice. However,
the company as an entity still “owns”
the privilege. This means that only
the company can waive the privilege.
A company employee cannot invoke
the privilege or challenge the decision
to waive it. Because of these important
distinctions, corporate counsel should
work with their company clients and
employees to establish a communica-
tion structure ensuring not only the
efficacy of the privilege but also that
all parties understand the privilege’s
parameters.

Dual-Purpose
Communications

For the attorney-client privilege
to apply, communications between
a client and counsel must be for the
purpose of giving or receiving legal
advice. A dual-purpose communica-
tion is one that has both a legal and
a non-legal aspect. For many lawyers
in the white-collar and government
investigations space, dual-purpose
communications are common. For
example, an email with a client that
facilitates the preparation of the cli-

ent’s tax returns and also provides
legal advice about tax consequences
is a dual-purpose communication. The
former is non-legal, while the latter is
legal. In determining if such a commu-
nication is shielded from disclosure by
the attorney-client privilege, the Fifth
Circuit—alongside the Second, Sixth,
and Ninth Circuits—utilizes the nar-
row “primary purpose” test, which
protects attorney-client communica-
tions only if the primary purpose of
the communication is to obtain or
provide legal, rather than non-legal,
advice. This test can be difficult to
apply when a communication does not
clearly have a single, primary purpose.
Therefore, counsel should be mind-
ful to avoid structuring and delivering
correspondence that could be inter-
preted as having a dual purpose.
These highlighted topics present
just a few of the thorny issues that arise
regarding attorney-client privilege in
the context of white-collar defense and
government investigations. Ultimately,
it is critical that counsel remain aware
of privilege considerations at every
stage of representation. Privilege issues
should be discussed with clients regu-
larly, and potential concerns should be
assessed throughout the entire repre-
sentation. HN
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DWI? 10 Things to Know

BY DEANDRA GRANT
AND MAKENZIE ZARATE

The flashing lights of a police car behind
you, especially after a drink or two, can be a
scary experience. It is important to recognize
what actions to avoid during that traffic stop
if it happens to you. Here are 10 tips about
DWI investigations and prosecutions:

1. You Do Not Have to Be
Driving

Sleeping in a running car does not
exempt you from a DWI charge. The ques-
tion is whether you were “operating” the
car—not necessarily whether you were driv-
ing. Turning on your car while intoxicated

can lead to a DWI arrest, even if you never
move it and just go to sleep.

2. Maintain Composure

The presence of police lights in your rear-
view mirror can induce panic. Maintaining
composure is imperative because nervous-
ness can be misconstrued as a sign of intoxi-
cation. Most police encounters are recorded.
Acting overly nervous or combative may
be viewed by law enforcement as a sign of
intoxication.

=
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3. Use Your Right to Remain
Silent

In encounters with police, silence is
golden. Comply with requests for license and
registration, but do not engage in unnec-
essary dialogue or answer questions about
where you have been, what you have been
doing, or whether or not you have had any
alcohol to drink.

4. Admission to Drinking

Transparency may be your first impulse,
but admitting to drinking even a small
amount of alcohol before getting in the car
will not help your defense. Even a mini-
mal acknowledgment of “just one beer”
can give officers probable cause for further
investigation.

5. Participation in Field
Sobriety Tests Is Voluntary

These subjective assessments can be used
as incriminating evidence even if you are not
impaired. If you are going to participate, it
is important to inform the officer about any
preexisting injuries or medical conditions
affecting balance.
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6. Consent to Blood or Breath
Tests

Refusing a chemical test may lead to a
driver’s license suspension, and the officer
may obtain a search warrant to draw your
blood. If your driver’s license is suspended
due to refusal of a chemical test, you can typi-
cally obtain an essential needs license to con-
tinue driving during the suspension period.
Consenting to a chemical test can provide
damaging evidence to the government.

7. It Is Not Just Alcohol

Police are being encouraged to arrest driv-
ers for suspected impairment on substances
other than alcohol. An officer may start ask-
ing questions about prescription medication
to try and develop probable cause to arrest
the driver for DWI—even when the driver
did not drink any alcohol. See Tip #3.

8. Social Media

Publicly disclosing information or post-
ing content on social media related to alco-
hol consumption or a DWI arrest while a
case is pending can undermine the defense
of the case.

9. Assuming You Cannot Fight
a DWI

Being arrested does not equal a convic-
tion. The State has the burden of proof. An
educated defense can expose reasonable
doubt in a trial. Experienced DW1 trial law-
yers are often able to obtain Not Guilty ver-

dicts in DW1 trials.

10. Not Hiring a DWI Lawyer
Quickly

The opportunity to challenge a driver’s
license suspension has a very short window,
so it is important to hire a knowledgeable
attorney immediately. If you wait, you may
lose the chance for a hearing, and your driv-
er’s license will be suspended automatically.

The road following a DWI arrest is
fraught with potential missteps. By sidestep-
ping these common pitfalls, you position
yourself for a stronger defense. It is essential
to stay informed about your rights and seek
the counsel of a qualified and experienced
DWI attorney who can guide you through
the legal process. HN

Deandra Grant, J.D., 6.C, M.S., is the Managing Partner of Deandra
Grant Law. Makenzie Zarate, JD, is Chief of Deandra Grant Law’s DWI
Trial Division. They can be reached ot texasdwigal@gmeil.com and
makenzie@defenseisready.com, respeciively.
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FREEDOM COMES TO TEXAS.:
HISTORICAL AND LEGAL
PERSPECTIVES ON JUNETEENTH

& i

“—
L wl

Moderated by Paul K. Stafford, Stafford Moore, PLLC

TUESDAY, JUNE 18 | 12 -1 PM
MCLE: 1.00 DEI ETHICS
ARTS DISTRICT MANSION & ZOOM

Co-sponsored by J.L. Turner Legal Association
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SERVING

the

PROFESSION

Professional Malpractice | Grievance Defense | Appellate Law

'ﬁ...ﬁ' h, S -"'
Randy Johnston Robert Tobey Chad Baruch
Pioneer Member Former President Former Chair
D Magazine Best Lawyers Dallas Bar Association State Bar of Texas
Hall of Fame Board of Directors
BEST BEST BEST
2024 2024 2024

Sure, we sue lawyers. But we also defend them against malpractice claims and grievances. And we
represent them in a variety of other contexts, including fee and partnership disputes and ethics

matters. We also represent judges in proceedings before the State Commission on Judicial Conduct.

If we can help you, please let us know.

| JOHNSTON |

TUBEY Texas Trial & Appellate Lawyers | 12377 Merit Drive, Suite 880, Dallas, TX 75251 johnstontobey.com

| BARUCH |
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The Tuesday Night Irregulars

BY FLORENTINO RAMIREZ

No discussion of the history of the
Dallas Bar Association could be complete
without remembering the “Tuesday Night
Irregulars,” a loosely unorganized group
that, despite its moniker, congregated reli-
giously every Tuesday night during the
‘80s and ‘90s at the Arts District Mansion
bar area to imbibe of the spirits (both lig-
uid and spiritual), share stories that would
probably best qualify as yarns, attempt to
engage in intellectual and literary pur-
suits, and most importantly to share in
its great camaraderie. No invitation was
ever needed to join in the merriment,
but the “Irregulars” were a select group at
the Dallas Bar Association. Lawyers, non-
lawyers, and even out-of-town and foreign
lawyers who had heard of the group, were
always in attendance.

No one story prevails as to the group’s
beginning, but some of the vested and
original Irregulars were Phil Wilson, Bob
Martin, Waller Collie, and other eminent
lawyers from the largest and most stoic law
firms in Dallas, to the smallest firms and
solo lawyers. The legendary Hon. Jerry
Buchmeyer, whose wit characterized
the general levity of the group’s informal
nature, was a fixture at the table. Original
Irregular Waller Collie’s reputation as
a founder and devoted attendee was so
much so that a brass plaque was affixed
to the back of his regular chair with his
name engraved. Other distinguished lead-
ers of the Bar that regularly attended were
DBA Past Presidents John Estes, Vincent
Perini, Darrell Jordan, and Robert (Bob)
Thomas. The Hon. Doug Lang, Louis
Weber, and Harriet Miers, to name a few,
made more than a few memorable appear-
ances on Tuesday nights.

The unwritten rule was that one could
discuss anything but the business of law.
And though the majority of the group
were distinguished Bar leaders, rarely
did the direction of the DBA sutface as
a topic of discussion. Pending legal mat-
ters were also never raised. However, as
distinguished lawyers would often do,
“The Law” was frequently a topic of dis-
course through the friendly bantering of

Oxford-like debates.

Volunteers would read poems from
books kept on hand at the bar in its own
specialty library of books on poetry, limer-
icks, anecdotes, and the like, all donated
by the Irregulars. One would regularly hear
Judge Buchmeyer recite “The Shooting of
Dan Magrew,” or tell the story of the “The
Meanest Lawyer,” who also was a faithful
member of the Irregulars. Waller Collie
would read “Casey at The Bat,” with Phil
Wilson entertaining with the recitation
of his favorite limericks in true iambic
pentameter. Among the regular/irregular
entertainment was past DBA President
Bob Thomas telling his wonderful story
about “Thurval,” the dog chasing the big
train, recited and animated complete with
a Swedish accent, and Gordon Carpenter
telling his seagull joke complete with the
flopping of his arms as wings!

Birthdays, anniversaries, and holi-
days were frequent causes for celebration.
Even Cupid made an appearance at the
[rregulars, twice actually. Romance bud-
ded there for Frank Elliott (former dean
of both Texas Tech and Texas Wesleyan
Schools of Law) and Kay Elliot, and for
Bob and Kay Martin, with their nuptials
soon blossoming, presided over by Judge
Buchmeyer.

The Tuesday Night Irregulars were
usually flanked at nearby tables by DBA
staff, such as former Executive Director
Cathy Maher, and her devoted staff. The
[rregulars each had their personal choice
of spirits, which were safely guarded
behind the bar by our esteemed Juan
Zermeno, who cut his teeth as a young
bartender to this quirky group. A perfect
pour was not far behind as each strayed
into their respective regular chairs, leav-

ing their offices and benches far behind.
As the years passed, the Irregulars
began to dwindle in numbers and, without
noticing, Tuesday nights at the Mansion
became silent. But if you listen closely,
the tales, poems, thunderous banter, and
most importantly, the laughter still echo
throughout the Mansion. The Tuesday
Night Irregulars will forever be a part of
the fabric of the Dallas Bar Association.
And for any of you wanting to start
your own Irregular tradition, let me join
you, and the first round will be on me, in
exchange for a war story or two, and toast
to the original Tuesday Night Irregulars,
here and gone. HN

Florentino Ramirez, a Tuesday Night Irregular, is Of Counsel at
Ramirez & Associates, P.C., and was considered by Judge Buchmeyer
as the Meanest Lawyer he ever knew, in his book et cetera. He can
be reached at framirez@ramirezassociates.com.
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rosters each year.

2 to 5 Attorneys

Adam L. Seidel, P.C.

Adkins Lawyers, PLLC

Albert & Stowe, PLLC

Aldous Walker LLP

Alexander Dubose & Jefferson LLP

Allen Bryson, PLLC

Anderson Grossman PLLC

Anozie, LLP

Armstrong Divorce and Family Law, PLLC
(Dallas)

Armstrong Divorce and Family Law, PLLC
(Plano)

Baker, Donelson, Bearman, Caldwell, &
Berkowitz, PC

Balekian Hayes, PLLC

Battiste Clement PLLC

Blackwell & Duncan, PLLC

Blankenship, Wiland & 0’Connor, P.C.

Bressler, Amery & Ross PC

Brousseau Naftis Erick & Massingill, P.C.

Brusniak Turner PC

Buether Joe & Counselors, LLC

Calabrese Budner LLP

Campbell & Associates Law Firm, P.C.

Conley Rosenberg & Mendez P.C.

Crain Brogdon LLP

Criss Law Group, P.L.L.C.

D. Randall Montgomery & Associates

Davis Stephenson, PLLC

Dedman Law, PLLC

Duggan & Associates, PLLC

Epstein Family Law, P.C.

Fisher & Welch, P.C.

Fisk Attorneys, PC

Gallian Firm

Gauntt Koen Binney & Kidd, LLP

Goldfarb PLLC

Grau Law Group, PLLC

Griffith Davison, P.C. (Fort Worth)

Grotefeld Hoffmann

Hahn Law Firm, P.C.

Henley & Henley, P.C.

Henry Patent Law Firm PLLC

2024 DBA 100 CLUB MEMBERS — THANK YOU!

The Dallas Bar Association is proud to recognize our 2024 DBA 100 Club members. The following firms, government agencies,
organizations/schools and corporate legal departments have 100% membership in the DBA.

The DBA 100 Club is a distinguished membership recognition category that reflects a commitment to the advancement of the legal
profession and involvement in the community. The DBA 100 Club consists of firms with two or more attorneys as well as corporate
legal departments, organizations, law schools and government agencies that have 100% membership in the DBA. Recognition is free
and given to the 2024 DBA 100 Club members at DallasBar.org, in our Headnotes publication, and at our Annual Meeting in the fall.

Send in your list TODAY!

KB Family Law, PLLC

Kinser & Bates, L.L.P.

Laperouse Kennedy, PC

Law Office of Patrick J. McLain, PLLC

Law Offices of Richard A. Gump, Jr., P.C.

LeBoeuf Law, PLLC

Leu & Peirce, PLLC

Lira Bravo Law, PLLC

Lyons & Simmons, LLP

MIC Criminal Law

McDowell Hetherington LLP

Milner & Wynne

Mincey-Carter, PC

Mira | Blanton, PLLC

Nowak & Stauch, PLLC

Owen & Fazio, P.C.

Passman & Jones, P.C.

Patterson + Sheridan LLP

Phillips Murrah PC

Pyne & Prather, P.C.

Quaid Farish, LLC

Ramirez & Associates, P.C.

Randall Greer PLLC

RegitzMauck PLLC

Ross & Ross Law, PLLC

Saputo Toufexis | Criminal Defense PLLC

Sawicki Law

Shaiti & Company PLLC

Schubert & Evans, P.C.

Scroggins Law Group, PLLC

Shackelford, Bowen, McKinley & Norton, LLP
(Fort Worth)

Sheils Winnubst, PC

Smith, Stern & Friedman, P.C.

Starr Law Firm, P.C.

Stromberg Stock, PLLC

The Law Office of Ray R. Singh

The Price Firm, PLLC

The Sanford Firm

Turley Law Firm

Vassallo & Salazar, P.C.

Vassar, McCown, Dear & Sicotte, LLP

Voge Rohe PLLC

Wright Hailey & Russell PLLC

6 or More Attorneys

Ackels & Ackels, L.L.P.

Allen Overy Shearman Sterling US LLP

Atwood & McCall, PLLC

Bell Nunnally & Martin LLP

Bradley Arant Boult Cummings LLP

Burke Bogdanowicz PLLC

Burns Charest LLP

ByrdAdatto

Caldwell, Bennett, Thomas, Toraason
& Mead, PLLC

Canterbury, PC

Carrington, Coleman, Sloman & Blumenthal, L.L.P.

Cavazos Hendricks Poirot, P.C.

Champion LLP

CokinoslYoung

Condon Tobin Sladek Thornton Nerenberg

Connatser Family Law

Cooper & Scully, P.C.

Cowles & Thompson, P.C. (Dallas)

Cowles & Thompson, P.C. (Plano)

Cozen O’Connor

Crawford, Wishnew & Lang PLLC

David Allen Law Group

DeHay & Elliston, L.L.P.

Durham, Pittard & Spalding, LLP

Estes Thorne Ewing & Payne, PLLC

Fee, Smith & Sharp, L.L.P.

GoransonBain Ausley PLLC (Dallas)

GoransonBain Ausley PLLC (Plano)

Griffith Davison, P.C. (Dallas)

Hermes Law, P.C.

Higier Allen & Lautin, P.C.

Hinshaw & Culbertson LLP

Holmes Firm PC

Katie L. Lewis Family Law

Kershaw Anderson King, PLLC

Kilgore & Kilgore, PLLC

Klemchuk PLLC

Koning Rubarts LLP

KoonsFuller (Dallas)

Linebarger Goggan Blair & Sampson, LLP

Lynn Pinker Hurst & Schwegmann

Matthews, Shiels, Knott, Eden, Davis
& Beanland, LLP

McGinnis Lochridge, LLP

Please note that the DBA 100 Club is FREE recognition and open for renewal annually. We do not automatically renew an organization’s membership due to changes in attorney

It is not too late! To become a 2024 DBA 100 Club member, submit your request via email and include a list of all lawyers in your Dallas area office to Shawna Bush, sbush@dallasbar.
org. Your list will be verified with our member records, and if eligible, your firm will be added to the 2024 DBA 100 Club!

If we receive your qualifying list by June 5, your firm will be included on the July and August DBA 100 Club recognition lists in Headnotes.

THANK YOU FOR YOUR SUPPORT OF THE DALLAS BAR ASSOCIATION!

DBA 100 Club Members as of May 13,2024 Holmes PLLC

Meadows, Collier, Reed, Cousins, Crouch &
Ungerman, L.L.P.

Morgan, Lewis & Bockius LLP

Parsons McEntire McCleary PLLC

Payne Mitchell Ramsey Law Group L.L.P.

Peckar & Abramson, P.C.

Richardson Koudelka, LLP

Riddle & Williams, P.C.

Rochelle McCullough LLP

Ryan Law

Scheef & Stone, L.L.P. (Dallas)

SettlePou

Shackelford, Bowen, McKinley & Norton, LLP (Dallas)

Sheppard Mullin Richter & Hampton LLP

Skiermont Derby LLP

Slates Harwell LLP

Song Whiddon, PLLC

Staubus & Randall, L.L.P.

The Hartnett Law Firm

Thiebaud Remington Thornton Bailey LLP

Tillotson Johnson & Patton

Touchstone Bernays

Winstead PC

Zelle LLP

Corporate Legal Departments
Arcosa, Inc.

Gaedeke Energy

HomeVestors of America, Inc.
LALA U.S., Inc.

North Texas Tollway Authority
The Rosewood Corporation

Government Agencies, Law Schools &
Organizations

City of Irving City Attorney’s Office

Fifth District Court of Appeals

Office of the City Attorney, City of Mesquite

UNT Dallas College of Law

Special Recognition
Students of the UNT Dallas College of Law

DVAP Summer Associates
-Pro Bono'Luncheon

| 3 |
The Arts Distriet Mansion

Friday, ]?.111-:—:} s 20245
Noon £#1:00'p.m. '

o |

MCLE: 1 hour

<
\AJ

Kick off

S'MN

with the Tuesday Irregulars

Join fellow DBA members for a social hour with drinks and light snacks.
Recurring event held on the 2nd Tuesday of each month.

SheppardMullin
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Specialty Courts in the Dallas County Criminal Justice System

BY HON. NANCY MULDER

Criminal justice looks much dif-
ferent in Dallas County than it did 30
years ago. Since studies have shown
that mass incarceration does not
effectively deter crime, courts have
implemented new and better ways of
addressing criminal behavior. With the
understanding that intensive supervi-
sion is necessary for an offender to stop
committing offenses, many local judges
have created specialty courts to pro-
vide offenders with the tools they need
to change their lives.

Funded by state and federal grants,
Dallas County Specialty Courts have
intensive  programs that provide
offenders with more supervision and
treatment options. The judge oversee-
ing each program is heavily involved;
meeting with staff and offenders weekly
or bi-monthly. Each of these programs
has its own team that includes an
intake evaluator, one or two probation
officers, a therapist, a drug treatment
counselor, a Metrocare service pro-
vider if needed, and other personnel,
all overseen by the judge.

Most offenders enter these programs
voluntarily, and they all require a dedi-
cated commitment. Here is a current
list of what is available at the Frank
Crowley Courts building:

Pre-Indictment Specialty
Courts

Intensive programs will include a
required in- or outpatient drug treat-
ment program, drug testing, and weekly

group therapy sessions if needed. If any

of the listed programs are successfully

completed, the arrest is dismissed and
is eligible for expunction.

e AIM Court—CDC 3 Judge Audra
Riley:  “Achieve, Inspire, and
Motivate”  17-24-year-old  first-
time offenders charged with non-
aggravated cases. AIM Court offers
catered life skills, drug treatment
and job programs, and lasts 12-18
months.

e SET and MH]D—CCA1 Judge
Kristen ~ Wade:  “Stabilization,
Engagement, Transition/Mental
Health Jail Diversion” All ages are
eligible. SET Court is for felony
offenders, while MHJD is for mis-
demeanor offenders. The length
of the program varies from three
months to two years, depending on
the specific nature and severity of
the individual’s illness.

e DIVERT Court—195th District
Court Judge Hector Garza:
“DIVersion, Expedited Rehabilitation
and Treatment” All ages eligible,
first-time felony offender who has
a substance abuse diagnosis. It lasts
14-18 months and is eligible for
expunction.

¢ Veterans Treatment Court—CDC 4
Judge Dominique Collins (USAF,
ret.) For veterans of any age, it
includes felony and misdemeanor
offenders. To qualify, a client must
have a mental health or substance
abuse dependency that was caused
or worsened by military service. It
lasts 15 months and is eligible for
expunction.

READY TO LAUNCH YOUR OWN SOLO PRACTICE?
WE CAN HELP!

Is ECL for you?

Are you a licensed attorney (or law school graduate awaiting bar results)?

Do you want to start a solo practice offering reasonable fees that everyday

people can afford?

Do you have an entrepreneurial spirit?

Are you ready to put in the work needed to create a successful business?

The DBA’s Entrepreneurs in Community Lawyering (ECL) helps
lawyers start solo practices that cater to everyday people.

practitioner

ET

More info and application at www.dallasbar.org/ecl

ECL is a year-long program that provides:
= Extensive training on establishing a successful practice
= One-on-one coaching from an experienced solo/small firm

« Free practice management resources

= Mentoring from lawyers in successful specialized practices
= Free access to legal research resources

= Networking/business development opportunities

ENTREPRENEURS N
COMMUNITY LAWYERING

Post-Plea Specialty Courts

e ATLS Court—203rd  District
Court Judge Raquel “Rocky”
Jones: “Achieving True Liberty

and Success” Called Atlas, this is
a felony mental health treatment
program for probationers at risk of
revocation who are diagnosed with
schizophrenia, schizoaffective dis-
order, major depressive disorder, or
bipolar disorder. It lasts 12 months.

e STAC Court—283rd  District
Court, Judge Lela Mays and
CDC Magistrate Judge La’Donna
Harlan: “Successful Treatment of
Addiction through Collaboration”
This is a re-entry program for
felony offenders who have just
been released from the Judicial
Treatment Center after complet-
ing the in-patient substance-abuse
program, which is usually around
6-8 months. This program helps
offenders find housing and jobs and
stay clean. It lasts 6-12 months.

e DDC—265th District Court, Judge
Jennifer Bennett: “Dual Diagnosis
Court” This is a re-entry program
for felony offenders with a diag-
nosis of mental illness and drug
addiction who have completed the
dual-diagnosis treatment program
at the Judicial Treatment Center.
This program helps offenders find
housing and jobs, stay clean, and
enrolls clients into free services
to maintain stable psychological
treatment. It lasts six months.

e STAR  Court—CDC6, Judge
Nancy Mulder: “Strengthening,
Transition and Recovery” This is a
pre-and post-indictment program
for women who have a felony pros-
titution case or history of engaging
in sex work while struggling with
substance abuse and/or a mental
health disorder. This program usu-
ally begins with inpatient drug
treatment, then intensive supervi-
sion upon release. It helps offend-
ers with housing and includes
group and individual therapy with
counselors who understand the
“life.” For those who complete the
program pre-indictment, the arrest

is eligible for expunction. It lasts
12-18 months.

e EAC Court—291st District Court,
Judge Stephanie Huff: “Emerging
Adult Caseload” This program is
for young offenders ages 17-25 who
are on probation and need assis-
tance with essential life skills. This
program also helps offenders find
housing, jobs, and any other help-
ing hand. It lasts 12-24 months.

e Felony DWI Court—363rd District
Court, Judge Tracy Holmes:
Driving While Intoxicated 3rd
or more program that is a last
chance probation for offenders fac-
ing prison time due to repeated
offenses.  Accidents involving
injury or fatality are not eligible.
Intensive alcohol and substance
abuse treatment is the focus, with
requirements for in-car and at-
home intoxilyzers, random drug
testing, and therapy. It lasts 12-18
months.

¢ High-Risk Offender Court—204th
District Court, Judge Tammy
Kemp: This program is for high-
risk felony domestic violence
offenders on probation. Offenders
typically have multiple cases or
keep re-offending. The program
includes an intensive batterer’s
intervention program with indi-
vidual and group therapy, with
substance abuse and mental health
treatment as needed. It lasts 12
months.

e SAFP Reentry Court—Dallas
4-C ReEntry Court Judge Bobby
Francis: “Substance Abuse Felony
Punishment” This program is for
high-risk offenders who have com-
pleted the State’s six-month inpa-
tient substance abuse program.
This program helps offenders find
housing, jobs, and stay clean. It
lasts 12 months.

Hopefully, through these intensive
programs, offenders will develop the
tools they need to lead stable, drug- and
crime-free lives. Please share this article
with friends, as there is always someone
with a family member or friend in the
system who needs help. HN

Judge Nancy Mulder is in her 10th year as a judge,
currently presiding over Criminal District Court No. 6,
Dallas County. She can be reached at nancy.mulder@
dallascounty.org.

MINORITY

STELLAR LEGAL CAREER

Friday, June 14
12:00 - 1:30 PM

MCLE
1.50 Ethics

Arts District Mansion
2101 Ross Avenue
Dallas, TX 75201

CLERKSHIP LUNCHEON %%

TRIED AND TRUE METHODS: PREPARING FOR A

SPEAKER LINEUP:

Claudia Cano, Legal Aid of
NorthWest Texas

Kathleen Cruz, Burke Bogdanowicz

Damien Diggs, US Attorney for the
Eastern District of Texas

Norma Garcia, Stryve Foods, Inc.

Moderator Prof. Angela Downes,
UNT Dallas College of Law

Questions?
Contact: Araceli Rodriguez
arodriguez@dallasbar.org
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TED B. LYON & ASSOCIATES

Experience ¢ Resourced ¢ Preparation ¢ Results

TRAUMATIC
BRAIN
INJURY

MAKING A DIFFERENCE IN HIGH-STAKE CASES

The law firm of Ted Lyon & Associate’s last two mild traumatic brain injury
cases resulted in $10.5 Million in verdicts.

Mild tfraumatic brain injury clients are sometimes the most difficult clients to
help because cognitive challenges affect their good judgment. We use
MODERN MEDICAL science to prove brain injury cases to jurors.

Our firm has successfully handled hundreds of brain injury cases and helped
countless victims. We have paid out millions in referral fees. Other attorneys place

their confidence in us by referring many of their largest personal injury cases.
Call us, we pay generous referral fees.

| 800 TED LYON

TEDLYON.com

Dqllos | Mesqune | Houston | El Paso | Lubbock I McAllen | Odessa | Tyler | Wichita Falls
PH: (972) 279-6571 | Toll Free 800-Ted-Lyon | TedLyon.com
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We have been busy during the Judge Renee Toliver; recognized the
last few months—we have hosted 35th anniversary of TLAP; and cel-
the Court of Criminal Appeals at the ebrated Past President Paul Stafford
Arts District Mansion; held the Dallas  being elected Chair of the Board
Minority Attorney Program, com- for the State Bar of Texas. Find out
plete with judges panels; prepared a what is happening next by visiting
Living Legends program spotlighting www.dallasbar.org.

Great Things Are Happening at the Dallas Bar Association!

2024
Dallas Bar Association

DEI CLE Challenge

The DBA encourages its members to aspire
to complete 3 hours of CLE training in the
areas of diversity, inclusion, and equity
each calendar year. The DBA will recognize
members who complete and self-report
their 3 hours of DEI CLE by December
31, 2024. Programs that qualify will be
identified on the DBA’s online calendar.

Join the Challenge
to be recognized in the February 2025
Headnotes, in DBA Online, and receive
your electronic DEI CLE Challenge badge.

2023 ‘\.

DALLAS BAR ASSOCIATION

//(/ DIVERSITY,

( EQUITY

& INCLUSION
)\ CLE CHALLENGE

//

Dallas Bér*Assoc;atlon o
Communlty Involvement Committee

Backpack Drive

Donation drive benefiting Community Partners of Dallas.
Donate backpacks filled with school supplies for abused
and neglected children.

Lions Club Book Drive

New and used book donation drive benefitting Little Free
Libraries for children in high crime/low-income areas.

Day of Service

Volunteer for service projects. Past participating
organizations: NTX Food Bank, Salvation Army-Organic
Gardening & Habitat for Humanity.

Carter BloodCare Blood Drive

Blood donation drive with Carter BloodCare at multiple
locations including the Arts District Mansion.

Sand Branch Food Drive

Food drive benefiting the Dallas County Sand Branch
Community. Iltems needed include canned and
nonperishable food, and toiletries.

NOV-DEC’

Santa Brings a Suit

Donation drive benefiting Dallas Life Foundation. Donate
gently used business attire such as suits, pants, belts,
purses, shirts & winter attire.

NOV-DEC’

DBA Holiday Toy Drive

Guests who attend the DBA Holiday Party bring toys to
be donated to the Children's Medical Center Dallas.

DEC’

FOR MORE INFORMATION CONTACT JRATES

Jessie Smith
jessies@dallasbar.org

DallasBar.org
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CO'ObF@S@ Budner FAMILY MATTERS®

CARLA CALABRESE

Named one of D Magazine’s Best Lawyers in Dallas for the 17 Time

Pictured: Carla M. Calabrese

If you're facing divorce, trust the legal team led by the attorney voted Best Lawyer in
Dallas 17 times since 2003. Peers in the legal field have consistently voted Carla
Calabrese onto the D Magazine Best in Dallas list because her experience,

dedication, and skill get the results clients want.

Whether through private negotiation using Collaborative Divorce or tactical
discovery and sophisticated litigation techniques in court, Carla Calabrese, Lee

Budner, and the Calabrese Budner team know how to succeed when it matters most.

Better Strategy. Better Divorce. BEST

D

214.939.3000| CALABRESEBUDNER.COM 2024
5944 LUTHER LANE, SUITE 875 DALLAS, TX 75225
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The Changes to Protective Order Requirements

BY KENDALL CASTELLO
AND JESSICA MASON

A protective order is a criminally
enforceable order that can restrict a
respondent from having contact with
or assaulting an applicant. Protective
orders can be granted in response to
different types of alleged events but the
most common is in response to a family
violence allegation. The requirements
to prove up a family violence-related
protective order changed significantly
on September 1, 2023. The Texas
Family Code was amended on that date
to remove the requirement that a peti-
tioner prove the likelihood of family
violence to occur in the future.

Pre-2023 Requirements

Prior to September 1, 2023, under
Texas Family Code Section 81.001, an
applicant seeking a protective order
had to prove to the court (1) that fam-
ily violence had occurred and (2) was
likely to occur in the future. Applicants
typically proved the first prong by pre-
senting legally admissible evidence
such as live testimony, 911 calls, pho-
tographs, or videos of such alleged
family violence. However, the second
prong required a stronger showing of
proof to lead a judge to make the pre-
diction that future conduct was likely.
As a result, the applicants’ attorneys
often needed to prove multiple abu-
sive acts to demonstrate a pattern or
cycle of assaultive behavior. Also, acts
of violence that happened many years
before the current petition, could not
easily be used to show a likelihood of

future violence where the parties were
no longer in regular contact.

Post-Change Requirements
Then came House Bill 1432, which

proposed eliminating the second
prong. Thus, applicants would now
only need to prove that a single act
of family violence had occurred for a
court to grant a family violence pro-
tective order. That bill was passed on
June 12, 2023, and became effective on
September 1, 2023. From that date, if
a judge believes, by a preponderance of
the evidence, that a single act of family
violence has occurred, then the judge
shall grant a protective order.

Due Process and a Lower
Standard of Proof

Protective orders carry significant
consequences for those against whom
they are granted. In the case of a pro-
tective order granted against a parent,
that parent will be greatly disadvan-
taged when it comes to his or her cus-
todial rights. In the case of a protec-
tive order granted against a spouse, the
other spouse may be eligible for spousal
support not normally allowed in Texas.
And, under current federal law, a
respondent may be forever barred from
owning or possessing a gun after a pro-
tective order is granted against him.
Additionally, because these protec-
tive orders show up in criminal history
checks, they can affect a person’s abil-
ity to secure housing or employment.

All these consequences can occur

ENTREPRENEURS N
COMMUNITY LAWYERING

L

PROGRAM DIRECTOR
About the Position:

Program Director,implements all aspects of the ECL program, overseeing
the participants, implementing the project’s curriculum and networking
with former participants, mentors and DBA members. Hours fluctuate
weekly due to program needs, usually 10-20 hours per week, with more
hours required in the fall of each year as new groups are on-boarded.

Essential Functions Include:

= Participant Selection

= Program Curriculum

= Participant Supervision and
Mentorship

Education and Experience::

Program J.D. with a license to practice law in

the State of Texas

Minimum of 10 years of work experience as

a practicing attorney

Experience in setting up and managing a law

practice in Texas

Experience in managing/supervising staff

and, preferably, lawyers

= Vendor Relationships
= Record-Keeping
«  Marketing

LEARN MORE
AND APPLY!

in a hearing where parties are routinely
limited in the amount of time they are
allotted to present their evidence or
defenses. And, these consequences can
occur where the burden of proof is a
preponderance of the evidence—not
beyond a reasonable doubt as a crim-
inal case requires. This limited due
process and lower standard of proof
have created some unintended conse-
quences to go along with the intended
purpose of the change.

Intended vs. Unintended
Consequences

Clearly, the greatest intended
consequence of the 2023 legislative
change is that it will protect more sur-
vivors of family violence. By removing
the second prong, the more difficult
element to prove has been eliminated
legislatively. For this reason, more vic-
tims may choose to file for a protec-
tive order, and more protective orders
should be granted. And with that
result, we as a community hope that
victims are better protected and lives
are saved.

However, there are significant
unintended consequences that we
are already beginning to see in real-

LEE R R LER RN ]
LA R R R LR RN NI

PRO BONO
ACTIVITIES
COMMITTEE

The Pro Bono Activities Committee is
in promoting and facilitating pro bono

and in the community.

a larger part within the Dallas Bar
Association, including networking, as we
work to engage our lawyers to provide
guality access to justice for low-income
and disadvantaged people in the
COmmunity.

Please contact Michelle Alden at

aldenm@lanwt.org to join the committee,

looking for members to join our committee

service opportunities across the Dallas Bar

Joining us gives you an opportunity to play

ALLIED BARS

time. First, we have substantially lim-
ited the discretion of judges to decide
when a protective order is not needed
because future family violence is highly
unlikely. A one-time push by a boy-
friend or girlfriend can now have life-
long consequences because family vio-
lence did occur, and the court has no
discretion to differentiate that event
from the actions of a batterer. Second,
a low threshold of proof and enormous
consequences to the respondent can
encourage false allegations. When a
protective order can lead to the loss of
constitutional rights or even the loss of
custody rights, some will utilize those
consequences as leverage. Since many
protective orders are sought during
a divorce or child custody battle, the
opportunity for false allegations is even
greater. Finally, a threat to one person’s
rights is a threat to everyone’s rights.
Having any person’s parental and con-
stitutional rights implicated based on
the finding of a hearing with a low
standard of proof (preponderance of
the evidence) and limited due process
(time-restricted hearings) is ground we
should tread on very carefully. HN

Kendall Castello and Jessica Mason, of M|C Criminal Law,
can be reached at kendall@mccrimlaw.com and jessica@
mecrimlaw.com, respectively.

JOIN TODAY!

EQUALITY COMMITTEE

BOOK

CLUB

2024 Reading List & CLE Dates

e April - June

Minor Feelings by Cathy Park Hong
CLE: June 24, 2024 — on Zoom at Noon

July - September

How Did You Get to be Mexican

by Kevin R. Johnson

CLE: Sept. 25, 2024 - on Zoom at Noon

October - December

Great Minds Think Differently

by Haley Moss

CLE: Dec. 10, 2024 — on Zoom at Noon

CLE dates subject to change. Check the DBA calendar to confirm.




June 2024 Dallas Bar Association | Headnotes 21

THE PREEMINENT FIRM FOR FAMILY LAW IN TEXAS

KOONSFULLER SHAREHOLDERS

LEFT TO RIGHT:
ROW 1: Neda Garrett,” Brian Loughmiller,*t Liz Porter, Charla Bradshaw,*
Ike Vanden Eykel,*t Rick Robertson,” Heather King*, Jessica Janicek,* Julie Crawford*

BESTenv

 masmeer wr B [omyers

*

ROW 2: Drew Williamson,* Dana Manry,* Sean Abeyta,* Jessica Perroni,” Sally Pretorius,” Chris Meuse,
Fred Adams,” Kevin Segler,” Rob McEwan*, Laura S. Hayes,” Tom Daley*, Paul Leopoldf
*Board certified in family law by the Texas Board of Legal Specialization.

+Board certified in civil rial law by the Texas Board of Legal Specialization.
+Board certified in civil appellate law by the Texas Board of Legal Specialization.

WE'RE SOLELY FOCUSED ON FAMILY LAW. DIVORCE
SO YOU CAN FULLY FOCUS ON YOUR FAMILY. CHILD CUSTODY

At KoonsFuller, we only practice family law. Which means POST-DIVORCE MODIFICATIONS
we're fully dedicated to serving Dallas families and their CEILD SIRRGRS

unique legal needs. From informal negotiations to mediations,

, , : MARITAL PROWPERTY AGREEMENTS
collaborative law to court proceedings, our Dallas office’s
ten experienced attorneys are equipped to handle estates of ENRORCEMENTS

all sizes, and custody issues of any kind. For almost 25 years, GRANDPARENT'S RIGHTS

we've lived and worked in the community, and our attorneys DATERNITY

are no strangers to the Dallas County court systems.

Whatever your case calls for, KoonsFuller’s unsurpassed SRLAEOLS AT LAt

expertise and unwavering empathy is here for you. APPEALS

DALLAS** | 1717 McKinney Avenue, Suite 1500 | Dallas, Texas 75202 | 214.871.2727

Koons Fu I I e r DENTON | 320 West Eagle Drive, Suite 200 | Denton, Texas 76201 | 940.442.6677

PLANO | 5700 W. Plano Parkway, Suite 2200 | Plano, Texas 75093 | 972.769.2727
Famlly Fuirst. Famlly Always. SOUTHLAKE | 550 Reserve Street, Suite 450 | Southlake, Texas 76092 | 817.481.2710

**Principal office.
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Top Tips to Get Paid Anytime,

BY MORGAN MARTINEZ

PayPal, Venmo, Google Wallet—
with so many convenient digital payment
options available, it’s no surprise that
online payments have become the norm
and most people’s preferred payment
method for everything from groceries to
professional services. Let’s consider what
that means for the legal industry and your
firm.

What Makes a Modern
Client Experience?

In today’s tech-focused world of
instant gratification, people have become
accustomed to frictionless customer expe-
riences. Here are some of the ways online
payment tools reduce friction in your cli-
ent experience:

Eliminate Paper Bills

If you're still asking clients to wait for
a paper invoice in the mail and then send
in a paper check, you have a big opportu-
nity to clean up and streamline those pro-
cesses for the modern age. A digital solu-

tion is faster, simpler, and even creates a
cleaner, more manageable “paper trail” for
clients—because it’s all online. Clients
can search their email for past bills rather
than pawing through paper files.

Stop Requiring Payment by
Check

People have grown so accustomed to
being able to pay with plastic or with the
click of a button that they expect to every-
where, which is why so many no longer
carry cash or checks. Assistant Director
at the Zinda Law Group, Christie Feyen,
loves the convenience an online payment
solution provides to her clients. “We run
our bills biweekly so it’s the most conve-
nient way for our clients to pay their bills
on time. It’s quick, it’s easy, and there’s no
hassle.”

Offer a 24-Hour Virtual
Service

We are all used to being able to
shop online or pay bills on the week-
end or in the evening. An online solu-

DBA/DAYL Moms in Law

Being a working mom can be challenging. Being a working lawyer mom can be a different
ballgame with its own unique challenges. Moms in Law is a no pressure, no commitment, informal,
fun, support group for lawyer moms.

Join Moms in Law for lunch

Anywhere

tion also lets you effortlessly expand
your hours of service. When clients
can go to your website and pay online
on their own schedule, they see that as
another small but cumulative way in
which you are making an effort to meet
their needs.

How To Optimize Cash
Flow and Workflows

We all want to provide excep-
tional client service, but what’s in it
for you! How does an online payment
tool make your workday easier, save
you time, or deliver valuable business
insights? Let’s look at some process and
operational benefits to see how online
billing and payments are being used in
firms around the country to boost cash
flow and save time.

Stop Waiting for Checks
to Arrive in the Mail

Imagine eliminating what can be
weeks’ worth of lag time as you wait
for clients to receive your bill, write
a check, send it through traditional
paper mail channels, and then wait
for the check to post to your account.
With online payments, you get paid
faster, receive a near-immediate con-
firmation email when payment is sub-
mitted, and the transaction shows as
pending on your bank account within
seconds.

Auvtomate Your Cash Flow

For work that you take on retainer

or any repeat transactions you need to
process, the best online payment tools
let you set up recurring payments to
manage these charges. This is like put-
ting your cash flow on autopilot and
just watching revenue flow in, and you
can use the time saved on administra-
tive busywork to focus on adding new
services.

Alleviate Your Security
Burden

Many lawyers still risk security by
noting down credit card details man-
ually, a practice fraught with risks.
Online payment solutions mitigate
this by allowing clients to enter their
information into a secure portal, shift-
ing the security burden to the payment
processor. It’s crucial to choose pro-
cessors with PCI Level 1 security, the
highest standard. These processors not
only meet rigorous security require-
ments but also assist law firms in main-
taining PCI compliance, providing
essential support and guidance.

Give Clients What They Want

With an online payment process-
ing software, you can get paid anytime,
anywhere, while staying compliant
with IOLTA and ABA guidelines. This
also prevents commingling of earned
and unearned funds, and also protects
the lawyer’s trust account against any
third-party debiting—ensuring com-
pliance. HN

Morgan Martinez is the Senior Content Manager at LawPay.

Friday, June 14, Noon at Rise No. 1(5360 W. Lovers Ln, Ste. 220, Dallas)
To RSVP. email kelly.bryan01@gmail.com

Email cpleatherberry@gmail.com to join the Moms in Law email listserv.

DVAP's Finest

GRIFFIN BAKER

Griffin Baker is a tax associate at Weil, Gotshal &
Manges LLP.

JOIN THE LEGAL ETHICS COMMITTEE

The Legal Ethics Committee is looking
for new members to help decide
timely ethics issues and plan programs
such as EthicsFest and the Year-End
Legal Ethics Roundup.

The practice areas of committee
members are very diverse and the
committee is a great way to meet
lawyers outside your practice area,
have lunch, and fellowship.

Interested? Email

How did you first get involved in pro bono? mmejia@dallasbar.org

[ first got involved in pro bono when I joined Weil. They
put a strong emphasis on pro bono and have their new
attorneys work with the Innocence Project as part of their
onboarding process. So, I have been involved with pro
bono from the first days of my legal career.

What types of cases have you accepted?
[ served as DVAP’s Lend-a-Lawyer for two months earlier this year. It was a great expe-
rience! I have mostly handled wills and divorces.

ALLIED BARS

EQUALITY COMMITTEE
DBA 2024 Firm Diversity Award

To qualify for the award:

¢ Firms must meet at least 10 of the requirements on
the Checklist.
For firms without an office in Dallas County, at least
50% of your Firm must be members of the DBA.
Unless stated otherwise, the completed tasks are
based on the entire Firm’s performance during 2024.
Only one submission per Firm is allowed.
Firms that fulfill the Checklist requirements will be
recognized at the DBA Awards Luncheon in
November 2024 and will be recognized in Headnotes
and in the DBA Online.

Describe your most compelling pro bono case.

My most compelling case so far at DVAP involves an elderly woman who trusted some
close family members to pay the property taxes on her home for her. They did not and
did not tell her that they were not paying. As a result, the county was only a few weeks
away from taking and selling her home when I got the case. It has been a bumpy ride,
but now it looks like we will be able to keep her in her home. It is truly gratifying to
make such a dramatic difference in someone’s life.

What impact has pro bono service had on your career?

My various pro bono projects have strengthened my career by exposing me to new
areas of the law, giving me the chance to work with other attorneys inside and outside
of my firm, and giving me practice in working with clients.

What is the most unexpected benefit you have received from doing pro bono?
The most unexpected benefit I have received is the immense gratitude that my pro
bono clients express to me. It is nice to feel appreciated and know that your time and
efforts are helping someone.

Pro Bono: Its Like Billable Hours for Your Soul.

To volunteer or make a donation, call 214/748-1234, x2243.

DVAP

Dallas Volunteer Attormey Prosram

More information and Checklist can be found
under the Diversity tab at DallasBar.org.
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tO get it Set Up. — Law Firm in Ohio

Member
Benefit Trusted by 50,000 law firms, LawPay is a simple,

Provigsy secure solution that allows you to easily accept
credit and eCheck payments online, in person, or

through your favorite practice management tools.

EN

22% increase in cash flow with online payments

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA

G—

62% of bills sent online are paid in 24 hours

Trust Payment
|OLTA Deposit

New Case Reference
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TOTAL: $1,500.00

VISA . @ 8 LawPay

eChecke DISCOVER

[
Get started at

PAYMENT e lawpay.com/dallasbar
RECEIVED
866-730-4140

Data based on an average of firm accounts receivables
increases using online billing solutions.

LawPay is a registered agent of Synovus Bank, Columbus,
GA., Fifth Third Bank, N.A., Cincinnati, OH, and Wells
Fargo Bank, N.A., Canadian Branch, Toronto, ON, Canada
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Qualified Immunity’s High-Wire Act Following Carswell

BY CHRISTOPHER D. LIVINGSTON

Qualified immunity balances the
tension between protecting public offi-
cials from frivolous litigation and the
imperative to uphold citizens’ constitu-
tional rights. Under the qualified immu-
nity doctrine, a public official is immune
from suit when the claims relate to the
official’s acts of performing discretionary
functions and the official’s conduct does
not violate clearly established statutory
or constitutional rights. For example, a
police officer may be entitled to qualified
immunity unless no reasonable officer
could have acted as the defendant offi-
cer when confronted with the same facts.
The doctrine notably does not provide for

absolute immunity like judicial immunity,
but instead turns on whether a reasonable
official should have known the conduct
violated a clearly established statutory or
constitutional right.

Carswell v. Camp

Recently, in Carswell v. Camp, a Fifth
Circuit panel addressed the early exit
route from lawsuits that public officials
often seek under the qualified immunity
doctrine. Faced with a motion to dismiss
asserting qualified immunity, the district
court permitted limited discovery on the
issue of qualified immunity. However, the
Fifth Circuit reversed, holding that a dis-
trict court must rule based solely on the

, e 3
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Black’s Law Dictionary on Display at AD

|

On May 30, the Legal History Committee and J.L. Turner Legal Association presented the
program “A Conversation with Jose F. Anderson, Author of ‘Genius for Justice: Charles
Hamilton Houston and the Reform of American Law.’” In tribute, the DBA is exhibiting the
Black’s Law Dictionary that Houston owned while attending Harvard Law School, 1919-1923
(courtesy of Bryan Garner). The book will be on display through June 21.

" JOIN US AT THE ADM *

LAW STUDENT
PROFESSIONALISM PROGRAM

Panel of Speakers Include:
Leda Juengerman, Kershaw Anderson King, PLLC
Cheryl Camin Murray, Katten Muchin Rosenman LLP
Justice Amanda Reichek, Fifth District Court of Appeals

Table discussions with group leaders will follow the panel.

Thursday, June 6, Noon - 3:00 p.m.

o the DalLas Ban AssociaTioN

SPRING INTO SUMMER HAPPY HOUR

Join your fellow DBA members for a social hour with drinks and
hors d’oeuvres available at the Arts District Mansion.

Tuesday, June 11
5:00 - 7:00 p.m.

L1

allegations in the plaintiff’s complaint
before proceeding with any discovery.
Importantly, the Fifth Circuit’s decision
in Carswell modifies prior case law.

Decades ago, in Lion Boulos v. Wilson,
the Fifth Circuit initially developed a
“careful procedure” in which a district
court could allow discovery limited to the
qualified immunity context before ruling
on a motion to dismiss. Carswell, how-
ever, interpreted Ashcroft v. Igbal to “pro-
hibit interpreting our ‘careful procedure’
as allowing tailored discovery” before rul-
ing on qualified immunity at the motion
to dismiss stage.

While the Carswell court generally
upheld the “careful procedure” outlined
in Lion Boulos, it created a new procedural
requirement. Following Carswell, dis-
trict courts must now initially decide on
qualified immunity without any discovery
before moving to the “careful procedure.”
Of course, the district court must assume
all well-pleaded allegations in the plain-
tiff’s complaint are true. The question
is whether the public official’s actions,
viewed through the prism of existing law,
violated clearly established constitutional
rights. This initial decision on the plead-
ings is subject to an interlocutory appeal.

Limits of Carswell

New case law is currently explor-
ing the limits of Carswell. Plaintiffs have
begun suing governmental units, where
the standards differ, while avoiding nam-
ing public officials. Therefore, no asser-
tion of qualified immunity is presented to
the court.

Some courts have interpreted Carswell
to prohibit discovery until after a joinder
deadline. These courts appear to interpret
a plaintiff’s initial pleading only against a
governmental unit as an end-run around
Carswell.

If the plaintiffs only sue the govern-
ment, they may be able to depose the
public officials. During the deposition,
facts that are sufficient to defeat quali-
fied immunity might come to light. This
adds to the tension. Can public officials
be deposed under one set of standards
only to be joined at the eleventh hour?
Can public officials be joined as defen-
dants after being subjected to discovery?
Or does Carswell prohibit that discovery?

Conclusion

The assertion of qualified immunity in
motions to dismiss presents complex issues
regarding access to justice, accountability,
and the efficient resolution of legal dis-
putes. The Carswell decision impacts how
district courts use the “careful procedure”
outlined in Lion Boulos. How should courts
balance the tension between protect-
ing public officials from frivolous litiga-
tion and upholding constitutional rights?
There are vigorous arguments on both
sides of the debate. Ultimately, ensuring a
fair and just resolution of claims involv-
ing qualified immunity requires a nuanced
and balanced approach that considers
everyone’s interests. HN

Christopher D. Livingston is a Partner at Fanning, Harper,
Martinson, Brandt & Kutchin, PC. He can be reached af
clivingston@fhmbk.com.

STATE BAR OF TEXAS ANNUAL MEETING

DALLAS, JUNE 20-21, 2024

Register now for the

SBOT 2024 Annual Meeting

Dallas, June 20-21, at the Hilton Anatole
For more information and fo register, visit www.fexasbar.com/annualmeeting.

Dallas Bar

iation

LIVING LEGENDS

Thursday, June 20 | Noon - 1:00 PM
MCLE: 1.00 Ethics

Hosted virtually on Zoom. Register at Dallasbar.org.

Hon. Renee Toliver
U.S. District Court Northern District
Magistrate Judge

Interviewed by
Amber Hamilton Gregg
Dallas Area Rapid Transit




June 2024

Dallas Bar Association |

Headnotes 25

Focus

Criminal Law/Government Law

Actual Innocence and Conviction Integrity Units

BY CYNTHIA R. GARZA

If you keep up with state or national
current events, chances are you have heard
of exonerations and the term, “actual
innocence.” You may have also heard
of Conviction Integrity Units (CIUs),
sometimes called Conviction Review
Units. CIUs gained popularity in Texas
and around the nation after the creation
of the Dallas CIU in 2007. According to
the National Registry of Exonerations,
there are now 101 CIUs nationwide—
and that number is expected to increase.
The longest continuously-serving unit of
its kind, the Dallas CIU is a dedicated,
independent unit within the Dallas
County Criminal District Attorney’s
Office that reviews convictions involving
claims of actual innocence using an estab-
lished process. The Dallas CIU—which
receives, on average, over 300 post-con-
viction review requests annually—is cur-
rently staffed with four attorneys, two
investigators, and two legal assistants.

When the Dallas CIU was first cre-
ated, the concept was met with external
and internal skepticism. Although an
overwhelming majority of convictions are
righteous, convicting an innocent person
is perhaps the greatest tragedy of the crim-
inal justice system. While it is impossible
to determine the percentage of wrongful
convictions, there is no doubt that it hap-
pens. As of today, Dallas County has had
45 actual innocence exonerations since
2001. This number is notable because
Dallas is one of the few jurisdictions in
the nation willing to review post-convic-
tion cases and forensically test evidence
retained by Dallas County’s laboratory.

Practitioners who believe their cli-

ent has a potentially meritorious actual
innocence claim may request a CIU
review. Depending on the facts, CIU
review outcomes can range anywhere
from the CIU’ rejection of the case to
the CIU’s investigation of the claims and
agreement to habeas relief.

Presenting actual innocence claims to
the Texas Court of Criminal Appeals is
often complex. In Texas, actual innocence
cases can be presented to the court in two
ways: (1) a stand-alone claim of actual
innocence based solely on newly discov-
ered evidence, also known as a Herrera-
type claim; and (2) a Schlup-type proce-
dural claim in which the claim of inno-
cence does not itself provide a basis for
relief, but must be tied to a constitutional
error. See Ex parte Elizondo, 947 S.W.2d
202 (Tex. Crim. App. 1996); Schlup v.
Delo, 513 U.S. 298 (1995). Herrera claims
require applicants to meet a clear and con-
vincing burden of proof which has repeat-
edly been described by the Texas Court of
Criminal Appeals as a “herculean” task,
whereas Schlup claims require applicants
to meet the lower preponderance of the
evidence burden of proof.

All Texas criminal practitioners inves-
tigating and litigating actual innocence
claims may find i t h elpful t o f amiliarize
themselves with the following cases: Ex
parte Miles, 359 S.W.3d 647 (Tex. Crim.
App. 2012); Ex parte Mayhugh, 512 S.W.3d
285 (Tex. Crim. App. 2016); and Ex parte
Chaney, 563 S.W.3d 239 (Tex. Crim. App.
2018). Each one of these cases published
by the Texas Court of Criminal Appeals
has an excellent discussion on actual
innocence, and several other constitu-
tional claims that are sometimes found
when investigating innocence cases.

The Texas Code of Criminal Procedure
should also be reviewed, especially those
Sections involving post-conviction writs
of habeas corpus—Tex. Code Crim. Proc.
articles 11.07, 11.072 (probation writs),
and 11.073 (new scientific evidence)
as well as the Texas Rules of Appellate
Procedure—with close attention to
rules regarding writs of habeas corpus.
Additionally, practitioners should famil-
iarize themselves with the specific form
on which the writ of habeas corpus appli-
cation must be submitted; the form can
be found on the Texas Court of Criminal
Appeals’ website.

A recent Dallas CIU exoneration
was that of Tyrone Day in May 2023. In
1990, despite proclaiming his innocence,
Day pled guilty to sexually assaulting an
18-year-old deaf and mute woman. He was
exonerated after DNA testing excluded

him as a contributor to the biological evi-
dence, and the CIU’s exhaustive investiga-
tion revealed, among other things, that the
complainant did not actually identify Day.

Today, there are several laws, poli-
cies, and procedures in place designed to
prevent wrongful convictions like Day’s.
However, it is up to us as practitioners to
ensure they are followed and observed.
The more we speak openly about the
tragedies that have befallen wrongfully
convicted persons, the more informed we
are about what we can do to avoid the
same pitfalls as our predecessors and con-
tinue to improve the criminal justice sys-

tem for all. HN

Cynthia Garza is the Chief Prosecutor of the Dallas County
Criminal District Attorney’s Office’s Conviction Integrity Unit
and Special Fields Bureau Chief. She can be reached at cynthia.
garza@dallascounty.org.

s Keep
Follow us!

it Social.

° ¥ Find out what's going on at -
¥ #DallasBarAssoc ke
, ! TSV ANV VTV AN

L

The right
perspective
comes
from
experience.

As a former Dallas County Prosecutor,

District Attorney and State District
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How DOJ’s Use of Al Will Affect Criminal Discovery

BY JASON HOGGAN AND KATE RUMSEY

All new technologies are a double-
edged sword—but Al may be the sharpest
blade yet.” — Deputy AG Lisa Monaco

The Sixth Amendment provides
criminal defendants a right to “con-
front” witnesses against them. But if
the government relies on Artificial
Intelligence (Al) when developing
evidence to prove a defendant’s guilt,
what witness can the defendant truly
“confront”? What details must pros-
ecutors disclose about the source of
that evidence in discovery? And, if
Al systems advance such that they
can explain their functions and out-
puts more effectively than their human
user, could (and should) they be sub-
ject to confrontation? Would HAL
9000 reveal its calculative malice
under defense counsel scrutiny?

Issues like these are becoming more
than just thought experiments. While
versions of Al have existed for decades,
the rapid proliferation of generative Al
tools into every industry has left regula-
tors and law enforcement scrambling to
keep pace. President Biden’s 2023 exec-
utive order on Al spawned task forces to
close the gap, including several focused
on how enforcement agencies will deter

and prosecute Al misuse. Others—such
as the DOJ’s “Justice Al Initiative” that
Deputy Attorney General Lisa Monaco
announced in February—are attempt-
ing to grapple with AI’'s impact on
enforcement itself and the extent to
which federal agencies can use Al sys-
tems to accomplish their mission.

On this latter point, recent com-
ments by some of the country’s chief
enforcers reflect an “if you can’t beat
them, join them” approach to Al
Indeed, the DOJ, SEC, CFTC, and
FINRA have already incorporated a
variety of Al systems into their enforce-
ment toolboxes. Examples include:
¢ surveillance of voluminous financial

and health data to detect evidence

of fraud or market manipulation;

e models to help identify individuals,
places, or businesses most at risk for
being involved in crime;

e facial and speech recognition sys-
tems and license plate readers used
to identify suspects; or

¢ models to synthesize evidence and
process voluminous law enforce-
ment tips.

Biden’s executive order directs these
agencies to, among other things, report
on and address potential biases inher-
ent in Al systems. However, as crimi-
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nal investigators and prosecutors rely
more heavily on evidence extracted
and created by these advancing gen-
erative Al systems, questions and con-
cerns arise like those referenced above.

The Confrontation Clause

While the paradigm of Al-related
legal analysis might evolve in parallel
with technological developments, guid-
ance from recent cases indicates that
some Al systems—at least non-gener-
ative ones that require input data—are
machine-equivalents that avoid the
cross-examination hot seat under the
“machine-generated testimony doctrine.”

In Bullcoming v. New Mexico, the
United States Supreme Court addressed
whether a laboratory report contain-
ing the results of a gas chromatograph
machine, used to analyze blood alco-
hol content, could be admitted. The
blood alcohol content analyst did not
personally perform or observe the test.
The criminal defendant argued that
the machine was the “true accuser”
and the analyst who ran the test was a
“mere scrivener.” The Supreme Court
did not expressly address whether a
machine could be a declarant. Instead,
the Court focused on the actions taken
by the analyst—adhering to protocol,
gathering the evidence, etc.—who was
subject to cross-examination and had
certified more than just the blood alco-
hol content data.

A New York state court recently
applied  Bullcoming to  Artificial
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Intelligence, taking the “machine
accuser” analysis one step further.
In 2022, John Wakefield was found
guilty of murder in the first degree.
The New York state prosecutor intro-
duced DNA analysis performed by
an Al algorithm. Prior to the trial,
Mr. Wakefield moved to obtain the
“source code” of that algorithm, citing
his Sixth Amendment right. The trial
court denied his motion, finding that
the analysis was not “testimonial” in
nature and that any concerns regard-
ing the reliability of that algorithm
were “cured” by cross-examining the
chief scientist of that DNA algorithm.
The trial court also protected the pro-
duction of the source code as a “trade
secret.” Mr. Wakefield’s conviction
was affirmed on appeal.

While these may not be satisfying
conclusions for the criminal defense
bar, there are important takeaways.
First, defendants should be allowed
to confront any Al operator to ensure
they used the system or model dili-
gently and truthfully. Second, defen-
dants should also be permitted to test
the Al to ensure it produces reliable
data. Finally, rulings like these should
not necessarily be dispositive where
generative Al is involved—someday,
the likes of HAL 9000 might need to
explain itself on the stand. HN

Juson Hoggan and Kate Rumsey serve as Special Counsel
at Sheppard Mullin. They can be reached at jhoggan@
sheppardmullin.com and krumsey@sheppardmullin.com,
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Criminal Law,/Government Law

Understanding the Basics of Federal and State Plea Bargaining

BY KEVIN B. ROSS

Plea bargaining is the most common way
criminal cases are resolved in the criminal
justice system. A plea agreement reached
and accepted by the court will negate the
need for a trial. Plea bargains offer defendants
an opportunity to negotiate with prosecutors
for reduced charges or reduced sentences.
However, the processes and dynamics of plea
bargaining differ significantly between fed-
eral and state jurisdictions. Understanding
the distinctions is important for both legal
professionals and defendants navigating the
complexities of the criminal justice system.

Federal Plea Bargaining

In the federal system, the government
heavily relies on plea bargaining to resolve
cases. Approximately 97 percent of federal
convictions result from guilty pleas rather
than trial verdicts. Federal prosecutors have
significant power in proposing plea bargains,
and the United States Sentencing Guidelines
play assignificant role in determining the plea
offer. Yet, it is important to remember that
the district court judge has the ultimate say
in whether to accept or reject a plea agree-
ment and, most importantly, what sentence
will be imposed. There are three basic types
of federal plea bargains:
® Fed. R. Crim. Proc. 11(c)(1)(A) — This

is a general plea agreement and the most
commonly used. It does not bind the par-
ties to any sentencing recommendations.
This general plea agreement usually con-
tains an agreement that the government
will not bring, or will move to dismiss,
other charges.

® Fed. R. Crim. Proc. 11(c)(1)(B) — This

plea agreement between the parties is

most commonly used when the govern-
ment seeks to recommend or not oppose
a specific sentencing range, a specific
sentence, or that a particular provision
of the Sentencing Guidelines, or policy
statement, or sentencing factor does or
does not apply. This type of plea agree-
ment often uses language to indicate that
a sentence at the low or lowest end of the
guideline range is appropriate. There could
also be other recommendations included
as well. Importantly, recommendations
in a plea agreement are only recommen-
dations and are not binding on the dis-
trict court. Moreover, even if the district
court does not accept the recommenda-
tion, the defendant cannot withdraw
their guilty plea and could face a sentence
less favorable than agreed upon with the
government.

e Fed.R. Crim. Proc. 11(c)(1)(C)—This type
of agreement offered by the government is
less common and some judges do not like
them. A plea agreement under 11(c)(1)
(C) is stronger than a (c)(1)(B) sentence
recommendation because it becomes bind-
ing on the court if the judge accepts it.
These agreements are usually for a specific
sentence and other possible stipulations
the parties have agreed to. However, if the
judge rejects the agreement, the defendant
can withdraw their guilty plea and pro-
ceed to trial or seek to renegotiate another
plea agreement. The ability to withdraw
the guilty plea and the binding nature, if
the judge accepts the agreement, are the
main differences between a (c)(1)(B) and
(c)(1)(C) agreement.

State Plea Bargaining

In the state courts, plea bargaining is a
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routine practice, with most criminal cases
resolved through negotiated pleas. State
prosecutors may offer reduced charges that
carry lesser penalties, sentence recommen-
dations, or other concessions to incentiv-
ize defendants to plead guilty and avoid the
uncertainties of trial.

Unlike the federal system, in state plea
bargaining, the parties agree to a specific
punishment. For instance, a probation
term or a sentence of two years instead of
five years. If a defendant is charged with
a felony offense, the negotiated plea bar-
gain offer may be to reduce the charge to
a misdemeanor offense which would carry
a lesser punishment. Once the plea offer is
agreed upon, it is up to the judge to decide
whether to accept the agreement. More
times than not, the state judge will fol-
low the plea agreement of the parties and
impose judgment per the terms of the plea
agreement. Judges do have the authority to
reject the plea agreement. However, if the
judge rejects the plea agreement, the defen-
dant is allowed to withdraw their no-con-
test or guilty plea to the charge, and the par-
ties will either seek to renegotiate another

plea agreement or proceed to trial.

In Sum

Plea bargaining is a fundamental piece
of the criminal justice system, offering
defendants an avenue to resolve their cases
efficiently and potentially mitigate the con-
sequences of criminal charges. However,
the differences between federal and state
plea bargaining underscore the complexi-
ties and nuances inherent in navigating
the legal landscape. The main difference is
that state court plea bargaining is driven by
reaching agreements on a specific sentence
or punishment, while federal court plea
bargaining is driven by the defense attor-
ney trying to get the client into the most
favorable position for the least amount of
time possible. By understanding these dis-
tinctions, legal professionals and defendants
can make informed decisions and better
advocate for fair and equitable outcomes
within the criminal justice system. HN
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